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FIRST 



REPORT 

FROM THE 

SELECT COMMITTEE 



OH 

Proceedings relative to Sir Francis Burdett. 




Ordered, by The Houfe of Commons, to be printed, 1 1 th May 1810. 




The SELECT COMMITTEE appointed to confider of the 
Proceedings had, and to be had, with reference to the feveral 
Papers figned “ Francis Burdett ;” — the Contents of which 
related to his being apprehended and committed to the Tower 
of London, and which Papers were communicated to The Houle, 
by Mr. Speaker, upon the 13th and 17th days of April laft; — 
and to report fuch Fadts, as they may think neceffary, together 
with their Opinion thereupon, from time to time, to The Houfe ; — 
And to whom the matters Hated by the Serjeant at Arms 
attending The Houfe, and the Procefs i'erved upon him in 
an Action at Law by Sir Francis Burdett ; — and alfo the Summons 
fervedon Mr. Speaker, and the Notice of Declaration delivered 
to the Serjeant at Arms, at the Suit of the faid Sir Francis Burdett ; 

were referred; Have, purfuantto the Orders of The Houfe, 

with all difpatch, confidered the Matters referred to them ; and 
have agreed to the following REPORT: 

I T appears to Your Committee, after referring to the Order of the Houfe of die 
5th day of April laft, for the Commitment of Sir Francis Burdett to the Tower ; 
the Warrants of The Speaker for that purpole; the Letter of Sir Francis Burdett to 
The Speaker, dated the 17th day of April laft; the Report and Examination of the 
Serjeant at Arms, touching his Proceedings in the execution of fuch Warrants ; die 
Notices to The Speaker referred to Your Committee; the demand made upon the 
Serjeant at Arms of a copy of die Warrant under which he arrefted Sir Francis Burdett; 
the Writ ferved upon the Serjeant, and the Summons I'erved upon The Speaker, 
and die Notice of Declaration filed 11 gain lithe Serjeant; which faid Notices, Demand, 
Writ and Summons, are all at the Suit or on behalf of the laid Sir Francis Burdett , 
and all bear the name of die fame Solicitor, John Ellis ; — That the faid Pro- 
ceedings have been brought againft The Speaker, and die Serjeant, on account of 
.what was done by them relpefitiyely in obedience to the Order of the Houfe; 
and for the purpole of bringing into queftion, before a Court of Law, the legality of 
the Proceedings of the Houfe in ordering die Commitment of Sir Francis Burdett, and 
•of the conduct of The Speaker, and the Scijeant, iu obedience to that Order. 

354 - 1.— Your 
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1 . — Your Committee, not in consequence of any doubt upon the queltion fo in- 
tended to be railed, but for the purpole of collecting into one view fucli Precedents 
of tut* Proceedings ol‘ the Houle upon Cafes of Breach of Privilege us might a (ford 
light upon this important fubjeCt, have in the firl't place examined the Journals, 
w ith relation to the practice of the Houle in commitment of peribns, whether Mem- 
bers or others, for Breaches of Privilege, by offenlive words or writings derogatory 
to the honour and character of the Houle, or of any of its Members ; and they have 
found numerous instances, in the Hittory of Parliament, So far as the Journals extend, 
of the frequent, uniform, and uninterrupted practice of the Houle of Commons to com- 
mit to different cuftodies, peribns whom they have adjudged guilty of a Breach of 
their Privileges by lb offending. 

The Statement of thefe Precedents, which cftublilh the Law of Parliament upon 
this point by the ulage of Parliament: the Utility of luch Law, and the Neceffity which 
exil'ts for its continuance, in order to maintain the dignity and independence of the 
LJoufeof Commons ; its Analogy to the acknowledged powers of Courts of Juftice, and 
the Recognition of Such Right in various inltances, by legal Authorities, by Judicial 
Decisions, and by the other Branch of the Lcgiilature ; as well as the invariable afier- 
tion and maintf.nance of it by the Houle of Commons, are topics which may he 
rc.brved for a fuftner Report And although there are feme inltances in which the 
1 Joule has thought proper to direct Prollcutions for Such offences, yet the Committee 
.confidently State that the more frequent practice of the Houle, at all times, has been 
to vindicate its own Privileges by its own Authority. 

2 . — The fubjeCt which appears to Your Committee to prefs moft urgently for an im- 
mediate Report, is, The Slate of the Law and the practice of the Houle in cafes either of 
Criminal Proiecution or Civil ACtion againft any of its Members, tor any thing Spoken 
or done in the Houle of Commons ; or for any Proceeding againft any of its Officers 
or other peribns aCtiug under its authority. 

The principal inftauces to be found under this head arofe out of thofe proceedings 
which, in the time of Charles the Firft, Charles the Second, and James the Second, 
were inftituted by the Officers of the Crown, in derogation of the Rights and Privileges 
of the Commons of England. Thofe Proceedings w ere refilled, and' relented by the 
Houfe of Commons ; were condemned by the whole Legiflature, as utterly and direCtly 
contrary to the known Laws anti Statutes and Freedom of this Realm ; ancl led diredly 
to the Declaration of the Rill of Rights, “ That the Freedom of Speech, and Debates 
4 ‘ or Proceedings in Parliament, ought not to he impeached or queliiohed in any Court 
“ or Place out of i^nrlument;"— and Your Committee have no helitation'in ftating, 
that this Article in the Bill of Rights extends as dearly to Actions or IndiCtment3 
brought or Prolecutions by Individuals, as to Informations or other Proceedings 
direCtly inftituted by the authority of the Crown. 

The Law of Parliament on this fubjeCt, fo far as relates to words fpoken in Parlia- 
ment, was legillativcly declared in a .Statute to be found in the Parliament Roll of the 
4th of Henry Vlil. : By that ACt, the Rights and Privileges ol free Speech in Par- 
liament are eftahlillied, and a Special Action is given in favour of the party injured 
by any ACtion brought againft him for words fpoken in Pailiamcnt. And, from this 
Statute, it appears that Parliament at that time, when the cafe occurred which 
teemed to fliew the expediency of Icgillative provifion to give fuller force and pro- 
tection to its Privileges, made it the fubjeCt of fuch provifion. 

y. Com. In the 5th of Charles I. an Information was filed againft Sir J. Elliot, Denzel 
fi&VlIMl Holies, El'q. and Benjamin Valentine, for their fpeeches and conduct in the Houfe 
of Commons; Judgment was given againft them in the King's Bench, they were 
fentenced to imprifomnent, and were fined: In the Parliament which met in 1(140 
the lJoule of Commons, alter a Report made of the ftate of the cales of Mr. Holies 
ami the reft of the imprifoned Members, in the 3d of Charles, came to feveral 
state Trials, Refolutions ; by which they refolvcd, That thefe Proceedings were againft the Law 
T«>i. vii. and Privilege of Parliament ; and condemned the authors and aCtors in them as 
p. 2+2. perfon3 guilty of a Breach of the Privilege of Parliament. 



Iu 
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In the reign of Charles. II. thefe Proceedings were again taken into confideration ; 
and t!ie Houle of Commons came to fcvcral Refolutions. On the 12th of November 
idii;, thev reiblved, That the Act of Parliament in the 4th year of the Reign of 
Henry Yill. above referred to, is a Declaratory Law of'the ancient and necetliiry 
Riiihts anil Privileges of Parliament. On the 23d of November Hit; 7, they 
Tcfolved, 'That the Judgment above referred to againft Sir . 1 . Elliot, D. Holies, and 
1 J. \’alentine, Elijuiros. in the King's Bench, was an illegal Judgment ; and on the 
7th December 11107. they dofircd tlie concurrence of the Lords. The Lords 011 
the 1 Jih of December agreed with the Commons in thefe Votes. 

Your Committee next refer to the cafe of Sir William Williams ; the detail of which * 7 M tr.177 1. 
they proceed to iul’ert from the Report of a former Committee of this lloull*. n p JU |" n 

‘ The cafe of Sir JfVlhim JVil/iam, againft whom after the (liflblntion of the 
‘ Parliament held at Oxford, an Information was brought by the Attorney General, 

‘ in the Kiiu's iivneh, in Trim Term 30 Cor. 2‘", for u inifdemeanor, for having 
‘ printed the Information againft Thomas Dangcrlicld, which he had ordered to lie 
‘ printed when he was Speaker, by Order of the Iloute. Judgment p alibi l ngainft 

* him on this I nfo 1 : nation in the fecund year of King James the Second. This Pro- 
4 cecding the Convention Parliament deemed lt» great a grievance, and lb high an In- 

* fringcmicnt of the Rights of Parliament, that it appears to Your Committee to he the 
‘principal, if not the foie ohjeft of the liril part of the Eighth Head of the means 
‘ ufed by King James to fubvertthe Laws and Liberties of this Kingdom, as let forth 
‘ in the Declaration of the Two Iioules ; which will appear evident from the account 

* given in the Journal, Sth February i(>88, of the forming of that Declaration, the 
‘ Eighth Head of which was at lirft conceived in thefe words ; videlicet, “ By cauting 
“ Iuformulions to be brought and profccutcd in the Court of King's Bench, for matters 
“ and caules cognizable only in Parliament, and by divers other arbitrary and illegal 
“ courfes.” 

nth February J'fiBS. “ To this Article the Lords difegreed ; and gave for a 
“ rcalbn, Beeauie they do not fully apprehend what is meant by it, nor wliatinltaUcea 

there have hceu of it; which therefore they detire nmy be explained, if die Houle 
“ ihall think fit to inlil't further on it." 

13th February lfiXS. “ The Houfe difngree with the Lords in their Amendment 
“ of leaving out" the Eighth Article. But in rel'poEt of the liberty given by the Lords' 

“ in explaining that matter: Refolved, That the words do ltand in this manner : 

“ By profecutions iu the Court of King's Bench for matters aDd canles cognizable 
“ only in Parliament, and by divers other arbitrary and illegal collides.” ‘ By which 

* Amendment, your Committee obicnes, that die lloufe adapted the Article more 
‘ eorrcftly to the cafe they had in view ; for the Information was filed in King 
‘ Charles the Second's time ; lint the Proiccution was carried on, and judgment ot>- 
‘ tained, in die fecund year of King James.' 

‘ That the meaning of the Houfe ftiould be made more evident to the Lords, the 
‘ Houfe ordered, *• That Sir William Williams be added to the Managers of the 
“ Conference and Sir William Williams die fame day reports the Conference with 

* the Lords ; and, “ That their Lordihips had adopted tlie Article in the words ns 

“ amended by t!ic Commons," 4 And corrdponding to this Article of Grievance, is 
1 die alferlion of the Right of the Subject in the Ninth Article of the Declaratory 
‘ part of the Bill of Rights ; videlicet, ;i That the Freedom and Debates or 
“ Proceedings in Parliament, ought noL to be impeached or quettioued in any 
“ Court or Place out of Parliament.” , . 

‘ To which may be added, the latter part of the fixth Refolution of the Exceptions 
: to he made in the Bill of Indemnity, Journal, vol. x. p. 146, wherein, after 
4 reciting the furreuder of Charters, and the violating the rights and freedoms of 
‘ Elections, &c. it proceeds in thcle words : “ And die queftioning the Proceedings 
“ oi Parliament, out of Parliament, by Declarations, Informations' or othenvifc, 

“ arc crimes for which Ibiue perlbus may he juftly extJepted" out of the Bill of In- 
“ demnity.” 

3 J 4 - B On 
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Slate Trials, 
veil. viii. 
from p. 3 to 



On the nth of June ib8f), the Houfe ordered. “That the Records of the 
“ -Court of King's P.cncli, relating to the Proceedings again ft William Williams, • 
11 Mfqnire, non' Sir William Williams, Knight and Baronet, late Speaker of this 
“ Houle, he brought into this Houle, by the Cult os lireviuiu of the laid Court, on 
“ Tlnirlihiy morning .next.” 

On the 1 2th of July, “ the Record was read ; and .the IToufe thereupon Rc- 
“ liRved, That the Judgment given in the Court of King’s Bench, in Rafter Term 
“ 2 Jar. ■/', Hgainit William Williams, Efquire, Speaker of the 1 Ioul'e of Commons 
“ in llic Pnrli in lent held at WetUniniter 2.5th OGuber 32 Car. 2 Ji , lor matter done by 
“ Order o! the Ilonfc of Commons, and as Speaker thereof, is an illegal Judgment, 

■“ and ngn'mll the Freedom of Parliament. 

“ ■Reihlvcd, That a Bill be brought in to reverie the fa id Judgment.’’ 

* This Rill was twice read, but went no further in that Sefiion — A liinilar Bill was 
in the following Sefiion ordered to be brought in ; and a third Bill palled the Com- 
mons in 1 1I1) 5: and was lent up to the Iloule of Lords, but did not proceed there to a 
fecund reading. 

It appears further, that on the 4th June tC'Pf), “ a Petition of John Tophttm, Efrp 
“ was rend ; letting forth. That he, being a Serjeant at Anns, and attending tiio 
“ Houle in the years itijcj and lliSo, when leveral Orders were made, and directed 
“ to the Petitioner, for the taking into his nil tody the leveral perfons of Sir Charles 
“ Neal, &c. K r c. and others, for leveral mifdeineanors by them committed in breach 
“ of the Privilege of the Iloule; and alter that the Commons were diilblved, the laid 
“ perfons being nfolved to ruin the Petitioner, did, in Hilary Term, the 33d or 
“ 34th of King Charles, litc the Petitioner in the King’s Pencil in leveral AGions of 
“ Trefpals, Buttery and falls liiiprilbnment, for taking and detaining them as afore- 
“ faid: 10 which Actions the Petitioner pleaded to the jmifdiGion of the Court., the 
“ faid fcvrral Orders; hut Inch his Pica was over-ruled ; the them Judge's rulin ' tiie 
“ Petitioner to plead in chief, and thereupon lie pleaded the Orders in bar to the 
“ AGions : notwithstanding which Plea and Orders, the then Judges gave Judgment 
“ againlt him,” &c. 

■“ Upon the Report from the Committee of Privileges and EleGions, to whom this 
“ Petition of J. Tophum was referred, the Houfe Relulved, Tint thi 1 limit: d ..th 
“ agree with the Committee, That the Judgment given by the Court uf King’.- Bench, 

“ flatter Term 34 Car. II. llegis, upon the Plea of John Topham, at. tlu f >ii of John 
“ Jay, to the JurililiGion of that Court; and idfo the Judgment' given .'gain't the 
“ laid Mr. Topham, at the lint of Samuel Verdou, See are illegal, and \ i. Jr.i'vi 

“ the Privileges of Parliament, and pernicious to the Rights of Pm liiio .M, 

upon it was Ordered, “ That Sir Francis Pemberton, Sir Huun r. doae.., -Ir 
“ Francis Wythens, do attend this Iloufc on Wednefday morning >:t. ' 

“ In conlequence of this Order, Sir Francis Pemberton and Sir T:i<'-: w Jones, 

“ who had been two of the Judges of the Court of King's Bench at tiv ii» 1. «i|,en 
“ the Judgment was palled, were heard in their defence; and afterwards , ,;i;i .d 
“ ; to the Serjeant at Anns, for their Breach of the Privileges ol this HonU. bv giving 
“ Judgment to over- rule Lhe Plea to the Jurifdiclion of the Court ol' Kings Bench.” 

Your Cornmitiee think it proper to ftate, That Sir Francis Pemberton and Sir 
Thomas Jones, in defending themlclves at the Bar of this lloufe for their conduG in 
over-ruling the Plea to their.) urifdiCtion in the AGions of Jay v. Topham, &c. defended 
the Judgment they had given, by veiling upon the nature of the pleading, and not by 
denying the Juril'diction or Authority ot this Houle ; and Sir Francis Pemberton ex- 
preisly admitted, that for any thing tranfa'cted in this Houfe, no other Court had any 
jurikliGiun to hear and determine it. 

Y our Committee in the next place think it expedient to ftate to the Houfe, that 
•there are various inftances in which perfons committed by the Iloule of Commons 
have been brought up by Habeas Corpus before the Judges and Courts of 
Common Law; and in thele cafes, upon its appearing by tiie Return to the Habeas 
Corpus that they were committed under The Speaker’s Warrant, they have been 
invariably remanded ' 

3. — Having 
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•3. — Having ltatori thefe inftaneps of the manner in which the Acts and Conunlt- 
nweuts of tlii-. Houle have been brought into Judgment in other Courts, anil theconfe- 
quences of Inch Proceedings ; Vouv Committee further think -it proper, and in Ibine 
degree connected w itli this fubjeft, to a. t vert to the court!* which was adopted for 
Having Proceedings in Saits brought againft M embers' an I tliciv Servants, while they 
were protected from fuel* Suits during the fitti of Parliament. 

The Roll of Parliament S Ed. II. affords the ear licit trace which Your Committee *4 Co.lnft, 
has found upon this liihjtot. It is a Writ from the King confirmatory of the ’-+• 

Privilege of being free from Suits in time of Parliament, und is in the f Rowing words: 

Rex uwmiavit J ultieinrics i’uis ud aHilas, jurat: Ac. capicnil nfiigna* • quod iuper- 
fedeant Caption; cornudein tihi comitcs ba rones et ulti liiumion.,u ad Pari - regis lant 
partes quamdiu dictum Purihimentum dnraverit. 

There have boon various modes of proceeding to enforce this Privilege. In 
Den e='s Journal, pa. 31 Liiz. i.Y'.S — 15%, Friday di.lt of Fetmsnry, Your 
Committee find the {uliov.hig Entry : “ Upon a Motion made hy Mr. Harris, that 
“ divers Members of this lloufe having Writs of Niii prius brought againft them, 

'• to he tried at the Alii/es in limdrv places of this Realm to he holilen and kept in 
“ the Circuits of this prelent Vacation, and that Writs of Snperiedsos might be 
“ awarded in thole cafes in refpefi of the Privilege of this Houle due and apper- 
c ‘ Gaining to the Members of the lame; It is agreed, that thole of this Moufe which 
“ fiiall have occaiion to require Inch benefit of Privilege in that behalf, may repair 

unto Mr. Speaker, to declare unto him the fiat.;- of their Calcs, and that ho, upon 
* c his dilcietion (if the calcs fljull lb require) may direct the W, 11 rant of tl-.is IJwuie 
“ to the Lord Chancellor of England, for the awarding of fuch Writs of Superfudeas 
“ accordingly.” 

But the lloufe nfed to ftay allb Proceeding* hy its own authority; fomc- 
times by fending the Serjeant ut .\nns to deliver the perlbu arr- ded out of cnltody ; 
and fometimes by Letter from The Speaker to the Judges hetbre whom the cuiile 
was to be tried. Of this latter mode of proceeding, Your Committee find many 
initances previous to the ;>d of Charles I. Your Committee find a decilion* againit ' l[ot, r; 3 v. 
the authority of liicb a Letter, in the Court of Kings Bench, which is reported in the ^ j ,UI ' 
Marg. of Dyers Reports, p. Co. audio Latch, pp. 48 & tyo. And thortly alter 
the retulal by the Court of King’s Bench to notice this Letter from the Speaker, the 
Parliament was diffolvcd. There are, however, many other inltunces of this courfe of 
proceeding alter the Reiteration ; and in the inttancc of Lord Newburgh (23 February 
1 titio) the lloufe ordered the Proceedings to Outlawry to be itaid during the Sefiions, ix.Cpm.Jour. 
and tlie Record of the Exigents to be vacated and taken off the file. l> - l20 ‘ 

The laft inftance which Your Committee find of fuch Letters having been 
written, occurs in the Lord Bulkeley’s cafe in 1 tip 1 , in which the Speaker is x.Com. Jour, 

directed to write a Letter to the Prothonotary that he do not make out, and to the !’• i3 ^- 

Sheriff of the County of Pembroke that he do not execute any Writ, whereby the 
Lord Bulkeley’s poilelfions may be dilturbed, until Mr. Speaker lhall have examined 
and reported the matter to the Houle, and this Houle take further Order thereon. 

By the 1 2 & 1 3 W. III. c. 3. this Privilege was curtailed ; and further by Slat. 2 & 3 
Ann, c. 18. — 11 Geo. II. c. 24. — 10 Geo. III. c. 50. 

Lord Chief Juftice De Grey lays in Crofby’s cafe, “ If a Member was arrefted 3 Wiir. Itcjn. 

“ before the 12 &, 13 W. III. the method in Weftminfter Hall was to diichurge 201 ‘ 

“ him by Writ of Privilege under the Great Seal, which was in the nature of a Snper- 
“ fedeas to the proceeding. The liatute of William has now altered this, and there 
“ is no neceffity to plead the Privilege of a Member of Parliament." 

All tliefe A6ts merely apply to proceedings againft Members in refpeft of their 
debts and actions as individuals, and not in reipect of their conduct as Members of 
Parliament; and therefore they do not in any way abridge the ancient Law and Privi- 
lege of Parliament fo far as they reipect tlie freedom and conduct of Members of 
Parliament as luck, or the protection which the lloufe may give to perlbns aCting 
■under its authority. 

4 - — Upon 
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4. — Upon llie whole, it appears to Your Committee, That the bringing thefe 
Actions asiainii The Speaker, and the Serjeant, for af Is done in obedience to the Orders 
of this i I mile, is a Preach of the Privileges of this Houle. 

And it appears, that in the fevcral iuftnnees of Actions commenced in breach of the 
Privileges of this lloufe, the Houle has proceeded hv commitment, not only agiinlt 
the party, hut nsinirilt the Solicitor and other pcrl'ons concerned in bringing luch 
Actions; but Ytmr Committee think it right to oblcrve, that the commitment ol'fueh 
party, Solicitor, or other perlbns, would nut licceliarily flop tlic proceedings in lueli 
Action. 

That as the particular ground of Aflion does not necefl’arily appear upon the Writ 
or upon the Declaration, the Court before whirl) loch Action is brought cannot li ay 
the Mi t or give Judgment .agaiuli the PluiuliH’ till it is informed by due courfc of legal 
prune- ling that liich Action is brought lor a thing done by Order of the Houle. 

And it therefore appears to Your Committee, That even though the Houle fliould 
think lit to commit the Solicitor or other pcrlbn concerned in commencing thefe 
Actions; yet it will full lie expedient that the Houle Humid give leave to The Speaker, 
and the Sei;je.nit, to appear to the laid Actions, and to plead to the liune ; for the 
purpole of bringing under the knowledge of the Court, the authority under which they 
acted : And if The Houle fliould agree w ith that opinion, Your Committee fubniils to 
The Houle, whether it would not he proper that directions fliould he given by This 
Houle, for ik-lending The Speaker, and the Serjeant, ngainlt the laid Actions. 



SECOND 
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SECOND 


It 


E P 0 R T 




FROM THE 


SELECT COMMITTEE 




O fit 


Proceedings 


relative to Sir Francis Burdktt. 


Offered, f.w Tin- Houle of Conn 


iiiuiis , to be printed, [as Auienck-clon He-coiiitniOueitlJ 15 /A June 1810. 



The SELECT COMMITTEE appointed to confider of the Pro- 
ceedings had, and to be had, with reference to the feveral Papers figned 
“ Francis Burdetl — the Contents of which related to his being appre- 
hended and committed to the Tower of London, and which Papers 
were communicated to The Houfe, by Mr. Speaker, upon the 13th 
and 17th days of April laft; — and to report fuch Fa£is, as they may- 
think neceflary, together with their Opinion thereupon, from time to 
time, to The Houfe ; — And to whom the matters Rated by the Seijeant 
at Arms attending The Houfe, and the Procels ferved upon him in an 
Action at Law by Sir Francis Bur deti \ — and alfo the Summons ferved 
on Mr. Speaker, and the Notice of Declaration delivered to the 
Serjeant at Arms, at the Suit of the faid Sir Francis Bur Jett] were 
referred ; — And to whom the Report was again re-committed, which 

was made from the faid Comtnittee ; Have, purfuant to the Orders 

of The Houfe, further coniidered the Appendix to the faid Report, 
and corre£ted fnmc of the References to the Authorities therein cited ; 
and have agreed to the following REPORT : 

■\rOUR Committee, reluming the confideration of the principal matters 
1 referred in their former Report, do not think it neceflary to date all the 
various Precedents which' are to be fouiul of the exercife of the power of Com- 
mitment by the Houfe of Commons for Breaches of Privilege and Contempt in 
general, conceiving that to be a power too. clear to be called in queftion, and 
proved, if proof were neceflary, by the fame Precedents, which they have collected 
with a view to the point to which t he v have more immediately, directed their 
attention, and which Precedents are fubjoiued to their Report. 

The Cafes which Your Committee have fclcfted as moll rlirecily connected 
with the fubjefit referred to them, are thole' of Commitments for Libel, an offence 
which tends to excite popular inifappvehenlion and difaffection, endangers the free- 
314- C dom 
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dom of fhc Debates anrl Proceedings in Parliament, and requires the moft prompt 
interpolition and reftraint. The efleA of immediate punilhment and ex-'" -- le is 
required to prevent the evils necefl'arily arifing from this offence, which evil it is 
obvious would be much lefs effo Anally guarded again (t by the more dilatory 
proceedings of the ordinary Courts of Law; ueverthelefs upon fome occafions 
tile Houle of Commons have proceeded againft perfons committing fuch offences, 
by directing Profecutions, or by addretfing His Majefty to dire& them, as appears 
Appx. (B.) by the Precedents collected in the Appendix. 

From the feries of Precedents which Your Committee find on Your Journals, 
it will molt clearly appear that the Houfe of Commons have treated Libels 
as Contempts ; that they have frequently punilhed the Authors and Publitliers of 
them by Commitment, whether thole Authors and Publilhers were or were not 
Members of the Iloufe; and that this power has been exerci fed at all times, as 
far back as the Journals afford an opportunity of tracing it. And Your Committee 
(Appx. A.) cannot forbear obferving, that the Precedents fnbjoined to their Report ellablilh 
this Law of Parliament, upon the ground and evidence of an immemorial ufage, as 
flrong and la.tisfa.Aory as would be held iuflicient in a Court of Law, for the 
efhibliflnncnt of any legal right. 

Your Committee alfo beg leave to obferve, that the general power of Com- 
mitment Was folemnly aflerted by the I loufe of Commons in 1675, and in their 
Appx. (C.) Refolutions of 1 701 ; and was alio claimed by the Iloufe of Commons, and ad- 
mitted by. the Houfe of Lords in the moll explicit terms, in the Conference be- 
tween the two Houfes, in the Cafe of Afliby and White, in 170.J ; although other 
points arifing in that cafe were ftrongly controverted between the two Houfes. 

•ix. (D.) Your Committee further fiafe, that it has been recognized by legal authority, 
and by the moft folemn decilions of the Courts of Law on various occafions, 
whenever any queftion upon it has been brought before them : 

By eleven of the Judges — in the Cafe of the Aylelbury Men. 2 Lord Raym. 
p. n 05. 3 Wilf. p. 205. 

By the Court of King’s Bench — in Murray's Cafe. 1 Wilf. p. 299. 1751. 

By the Court of Common Pleas — in the Cafe of Brafs Crofby. 3 Wilf. p. 203. 

ir/i. 

By the Court of Exchequer — in the Cafe of Oliver. 1771. 

And that this power of Commitment by either Iloufe of Parliament:, was 
further recognized by the Court of King’s Beuch in the Cafe of Benjamin Flower, 
8 Term Reports, p. 323, who had been committed by' the Houle of Lords. And 
Your Committee have not found the authority of a fingle dccifion to the con- 
trary in any Court whatever. 

Appx. (E.) Your Committee alfo beg leave to ftate, that the Judges of the Common Law 
have coivfidered Libels upon their Courts or the proceedings in judicature as 
Contempts, and have frequently punilhed the authors and publilhers of them 
by fummary commitment. This appears from various inftances ftated in the 
Appx. (E.) Appendix which have occurred both in Courts of Law and Equity. 

Amongft the Judges who hare concurred in thofe decifions, upon the power 
of Parliament and of the Courts of Law and Equity to commit for fuch Con- 
tempts, are to be found Lawyers the moft diftinguifhed for their zealous regard 
for the liberty of the Subject, and the moll upright, able and enlightened men 
that ever adorned the feat of Juftice; and the doArines laid down by them all 
coincide with the opinion folemnly delivered by Lord Chief Juftice De Grey 
in Crofby’s cafe, that the power of Commitment is “ inherent in the Houfe of 
“ Commons from the very nature of its inftitution, and that they can commit 
« generally for all contempts." 3 Wilf. p.198. 

Under 
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Under all tliefe circumftonces, Your Committee can have no hefilation in 
fubmitting their decided Opinion, that tlie power of Commitment for a Libel 
upon the Houfe, or upon its Members, for or relative to any thing (aid or done 
therein, is eflential to the Freedom of Debate, to the-Indepeudence of Parliament, ' 
to the fecurity of tlie Liberty of the Subject, and to the general prefervation of 
the State. 

This power is in truth part of the fundamental Law of Parliament ; the Law of 
Parliament is the Law of the Land ; part of.the Lex Xeme, mentioned in Magna 
Charta, where it is declared, that “ no Freeman ll.iall he taken or imprifoned but 
“ bv lawful judgment of his Peers, or by the Law of the. Land and it is as 
much within the meaning of tliefe words, “ the Law of the Land,” as the. uui- 
verfally acknowledged power of Commitment for Contempt by the Courts of 
Jnlliee in Y'eltminiler Hall, which Courts have iuherent in them the fummary 
power of punilhing fuch Contempts by Commitment of the Offenders, without 
the intervention of a Jury. 

Your Committee therefore are of Opinion, That this Power is founded on the 
cleared principles of expediency and right, proved by immemorial ufage, recog- 
nized and functioned by the highell legal Authorities, and analogous to the power 
exercifed without difpute by Courts of Juftice; that it grew up with our- Confti- 
tution ; that it is eftablifhed and confirmed as clearly and ineontrovertibly as any 
part of the Law of the Land, and is one of the mod important (lifeguards of the 
Rights and Liberties of the People. 



APPENDIX. 
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Appendix (A.) 

PRECEDENTS of COMMITMENTS for Words and Publications, Speeches, &c. 
reflecting on the Proceedings of the Houle. 



I. — -From the beginning of the Journals, to the Commonwealth. 





Volume 


Name ' 




SORT of CUSTODY. 
































r.. fi c. 


l’erfoii. 




Secant. 


Newgale. 


Tower. 


litis. 

>5.V9 - 


i. 59 


Trover. 


For coutuui'ilioua words' againft the Itoufe - 


Serjeant. 






15S 0 - 


i. 122,124, 
125,126, 
i3» 


? Hull, 

? a Mi-mber. 


For pnblifliiiig a book agiinft tlie aiilltorily 
of die Hottfe - - - - - 


> 

r.- ■ 


- - . 


Tower. 






N. 1J. — Alfa fined and expelled. 








1605 - 


i. 805, 80G 


.1 loataguc. 


For. a great contempt againft tlio 1 lonfn, in 
publilhinga book traducing perfons lor petition- 
ing the Houle ----- 


| Serjeant. 


- 


- 


1628 - 


1. 922 


Lewes. 


For words fpokon ngaintt die lad Parliament 


Serjeant. 


_ 


_ 


1O28 - 


>- 925 


slleyn. 


For a libel on lull Purliument - 


Serjeant. 








Car. t. 














1(5+0 - 


ii. 63 


Tiers. 


Archdeacon of Bath, for abufing die lad Par- 
liament - - - - 


| Serjeant. 


— 


— 


1640 - 


ii. 71 


I’refion. 


Scandalous words againft this Houfe - 


Gatchoul'e. 





_ 








N. B. — The King did not leave London 
till the lotli of January 1641. J11 the year 
preceding, there are very many cafes of 
ft rangers committed for contemptuous words 
fpoken againft the Parliament. 






| 



H- — Precedents of the like nature, from, the Reftoration to the Revolution. 



Car. It. 
















1600 - 


viii. 


24 


Lenthsll, 




| Serjeant. 












a Member. 


ng Parliament ------ 


— 


— 


1 660 - 


viii. 


83.'8 ;j 


J Drake. 


Fur a pamphlet reflecting on the Parliament; 


| Serjeant. 




















vilr. 


>93 


Cranford. 




P°. 


_ 


_ 


1661 - 


viii. 


368 


Gregory 4 
Withers. 


For pamphlets reflecting on the jufticc of the 
Houle ------- 


}--- 


- - . 


Tower. 










They were pritbners in Newgale, and 














were committed to die Tower, and ordered 
















into clofe cuftody. 








1 662 - 


viii. 


446 


Green. 




Serjeant. 


_ 


— 


1670 - 


ix. 


>47 


H oodyard. 


For a breach of Privilege againft a Member, 


) 














and fpeukiug contemptuous words againft this 
Houle. 


> Serjeant. 


— 


— 


1675 - 


is. 


364 


Howard. 


For a fcnndalnus paper, and a breach of the 
Privilege of the Ht<uie ----- 


) 

r • - 




Tower. 


1680 - 


ix. 


6.| 2 


Sir 


F*ir words m the Houfe, reflecting on a 












Hubert Cairn 


Member— brought 10 the liar, and received u 














a Member, 


reprimand Iroui die Speaker : -And for words 


y - . 


- . . 


Tower. 










l|>oki-n out ot the Houfe — committed and ex- 


j . 






1680 - 


(x. 654,656 


rnd Groom 


For a pamphlet ngaiiift a Member 


Serjeant. 


_ 


__ 


1G85 - 


iv. 


760 


£ Cooke, '. 
tVftle.mber. 


• For words in the Houfe - 






Towdr. 
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Appendix (A.) — Precedents of Commitments — continued. 




III. — Precedents, 


&c. from the Revolution to the end of King William. 






Yulmnc 


Name 




SORT of CUSTODY. 








CAUSE of COMMITMENT. 








YEAR. 


Page. 


Pei Am. 


Serjeant. 


Newgate. 


. Tower. 




ltiSy - 


X. 244 


ChriHoyhvr 


Spreading 11 fulfe and femulalnus repoU of 


Seijismt. 






Hull'll. 


Sir Peter Rich, a Member - 


I 2t)Ui July 






161)0 - 


x. 512 


William 


Contemptuous words nnd behaviour, and 


j- 1 Slli Dec. 








Briggs. 


Icamtulous rclledimis upon the Houle uud upon 
Sir Jonathan Jennings, a Member thereof 








>691 - 


X- 54 8 .55 8 


Richard 


Printer of a pamphlet entitled, “ Mcreurins 


? gilt ft 2 1 ft 








Baldwin. 


llefomialus,” reflecting on the proceedings of 
Lite Houfe ------ 




— 






1693 - 


xi. 123 


William 


A fli ruling and reporting that Sir Francis 


| 9th Mar. 










bonder. 


Mufiuin, a Member, was a petitioner 






1695 - 


xi. 371 


Sir George 


Having fcanditlizcd the Houfe, in declaring 


) 












that without being duly chofen he had friends 
enough in the lloufe to bring him into the Houfe 


>27tb Dec 




— 


1696 - 


xi. 5S1 


John 








Tower, 






Manley. 








gth Nov. 


169G - 






Having declared before two witnefles, that he 


'i 








Dunowib. 


had diflributed money to feveral Members of the 
lloufe, and afterwards denied it before a Com- 
mittee of the l loufe - 


> 5 th Jan. 


- 






J 


1690 - 


xi. 656 


John Rye. 


Having canfed a libel, reflecting on ft Mem- 
ber of the lloufe, to be printed and delivered 


> 1 1 th Jan 












at the door - - - -■ . - - 


1 






1699 - 


xiii. 141 


John 


For being the iteration of a letter being writ- 












Haynes. 


ten, reflating upon the honour of the Houfe, 
and of a Committee ----- 


>2+th Jan. 


— 




1701 - 




Thomas 


Reflections upon the laflf Houfe of Commons 


- . . 


7th Feb. 








CuUpcjicr. 


N. B. — And Attorney General ordered io 
profecute him for kis faid crimes. 












IV. — Precedents of the like nature, from 1701 


to i8og. 










John 










1703 - 


xiv. 270 


Tvtchin, 
John IIow, 
Benjamin 


As Author, Printer, and Pnblhher of a printed 
paper, entitled, “ The Obfervator," reflecting 
upon the Proceedings of the Houfe 


j- 3d Jan. 


- 








Bragg. 








>7°+. - 


xiv. 563 


James 

Mellot. 


Falfe and fc.uid.dous reflections upon two 
Members. 


| gth Mar. 


- 


- 


170+ - 


xiv. 557 


Edward 

T/nobalds. 


Scandalous refleilions upon a Member 


2d Mar. 


- 


- 


17 let - 


xvii. 182 


Samuel 

Buckley. 


As Printer of a pretended Memorial printed 
in the “ Daily Couraut," reflefling upon the 


> llth Apr 


— 


— 






Refolutions of the Houfe - 


| 








xviii. 195 


E. 


As Printer and Fublilhcr of a pamphlet, 










Herrington. 


entitled, “ The Evening Poft,” reflecting ou 


J- 1 ft July 










J. Morphtn. 


His Majefly and tHe two Houfes of Purlia- 
nient »***--- 








1729 - 


xxi. 307 


Richard 

Corbet. 


Refle&ing upon the Proceedings and the au- 
thority of a Committee - - 


| 31ft Mar. 


- 


- 


>733 *■ 


xxii. 245 

.t 

i 


William 


Aflerting.lhat a Member received a. penfion 


1 19th Feb 










for his voting in Parliament - 







354 . D 



Fruited image digitised by the University of Southampton Library Digitisation Unit 




Second REPORT from COMMITTEE on [Appx. 



Appendix (A.) — IV. Precedents of Commitments, front 1701 to 1809. — continual. 




Volume 


Nnme 




SORT of CUSTODY. 


YEAH. 










Page. 


Pcrfon. 




Serjeant. 


Newgate. 


1740 - 


xxiii. 545 


llllliam 
Cooley , 


As Author, Printer, and Publither of papers j 




2 Dec. 




5+7 


'oh 11 Mercs, 


•efleCliug upon Ilia Majuli v’s Government, titid l 


••3d December. 


— 




m s L. 


the Proceedings ot both liinills ot Parliumcnt 










\xv. 154 


Samuel 


Author of a printed paper containing im- 






1746 - 


nuleiit reflections on the Proceedings of the 
Houle - - - - - 


:• 13th May. 


“ 


1768 - 


xxxii. 07 


Dennis 


Sticking lip a paper to inflnmc the minds of! 








Shade. 


the people aguiult die Iloufe ..... 










Jnj'eph 


Giving directions for flicking up the above- 


1 


to Dec. 






Thurnlon. 


mentioned paper - ... - 


5 


.77. - 


xxxiii. 238, 
‘-’59 


UAd'JL, 


Printing the Debates, and mifreprefeuting 


1 14th March. 






Thomas 

Unght. 


the Speeches of Members ... - 










xxxiv. 456 


H. S. 
WoodfaU. 


For publilhing a Letter highly reflecting on 
the character of the Speaker .... 


| 14II1 February. 


- 




lx. 1117 


Tl 


For printing in his Paper libellous reflec- 


7 






Stuart, 


tions on the character and conduct of the 
Iloufe ....... 


>26th April. 

5 












Appendix (B.) 






CASES {nice 


1697, of Profecutions at Law againft Perfons for Libels, &c. upon the 


Houfe of Commons or any of its Members ; and whether by Order or 


Addrefs. 


v “- 


Vol. & I’age. 


Name. 


TITLE or DESCRIPTION of PUBLICATION. 


B_v Order. 


By Addrefj. 


1699 - 


xiii. 230 


Edward 

Stephen. 


Libel on the Iloufe, and on an individual 
Member - 


| 27th February. 


- 


1701 - 


xiii. 735 


Thomas 


A Letter to the Freeholders and Freemen of 


| 7th February. 




Culcpepcr. 


England, afperfing the Iloufe ... 




1702 - 


xiv. 37 


Mr. Lloyd. 


Afpcrfing the character of a Member - 


18th November. 


- 


170a - 


xiv. 207] 
208] 


Dyer. 


Mifreprefeuting the Proceedings of the 
Houfe - 


| 26th February. 


- 


1740 - 


xxiii. 546 


John Mercs 


“ The Daily Pod." 

Highly and injurioufly reflecting upon an aCt 


1 


3d Dec. 








of Government, and the Proceedings of both 
lloufes of Parliament - 


1 




1750 - 


XXVI. 


Author, 
Printer ant 
Puhiijlter. 


Publilhing paper, entitled, “ Conflitutional 
Queries grofsiy reflecting on the Iloufe 


} 


22 Jan. 


1751 - 


xxvi. 304 


Authors, 
Printers on 


The cafe of the Honourable Alexander 


} 


20th Nov. 






Publi/hcrs 


Afperfing the Proceedings of the Houfe, and 
tending to create mifapprehenfions of the fame 












in the minds of the people. 






1774 - 


xxxiv. 46 


Author, 


j Publilhing paper called the “ South Briton,’ 


|| 16 th February. 








Publijhers 


reflecting on the Houfe - 
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Appendix (13.) — 


Profecutions at Law ngiiinft Perfons fnr Libels, 


r. — Continued. 


| 


YEAR. 


Vol. & Puge. 




TITLE or pESCRIFITOX of PUBLICATION. 


By Order. 


r., 4.1a™.'.. j 


17SS - 


xliii. 213 


Authors, 
Printers anil 
Publi/hers. 


“ The .Morning Ilc-rald. The Gazetteer, and 
New Daily Advertiser " 

Grofsly relieving on the lloufe and the 
Members, and tending to prejudice the defence 
of a perfon anfwering at the Bar. 


} 


8 th Febluary. 


1788 - 


xliii, 432 


Authors , 
Printers anil 
Publi/hcrs. 


“ Review of the principal Charges again ft 
Warren Huttings,” &c. 

Highly dilrefpedfui to Ilis Mttjefty, and the 
Houle ; and indecent Obl'ervations redacting on 
the motives which induced the Houle to prefer 
the Impeuclimeut againli Warren flattings. 


} 


15 th February, j 


1789 - 


xliv. 463 


Printer and 
Pub/i/her. 


“ The World " 

Containing matter of fcandulnus andlibellotts 
nature, refledmg on the Proceedings of the 
Houfe. 





16th June. 


1795 - 


li. 1 19 
235 


John Reeves. 


As author ofapamphlet, entitled, “Thoughts 
ou the F.nglilh Government;” which was ad- 
judged by the Houle to be a malicious, l'canda- 
lous, and feditious libel, containing matter 
tending to create jealoufics and divifions among 
His Majelly’s loyal I'ubjefts ; to alienate their 
alfedions from our prefent happy form of Go- 
vernment in King, Lords, and Commons, and 
to fubvert the true principles of our free Con- 
ftitution ; and to be a high breach of the pri- 
vileges of the lloufe. 





15th Derember. 



Appendix (C.) 

Claim and Recognition of the Privileges of Parliament, 
and the Power of Commitment. 

i i Rich. II. — Rot. Pari. Vol. iii. p. 244. 

EN yceft Pavlemcnt, tout?, les Seigilrs li bien Efpiritels come Temporels alors prefenta 
damercnt come lour Libertce &, Franchife, tjles grofl'es matires moevez en cell Parlemcnt, & 
a movers on autrcs Parlemcnlz en temps a venir, tochantz Pieres de la Terre, ferroient 
demeliicz, ajuggcz, Sc dii'cus par le cours de Parlement, Sc nernye par la Loy Civile, ne par la 
Commune Ley de la Terre, ul'ez en autres plus bas Courtes da Roialme : quell ciayin, 
liberte, Sc franchife le Roy lour benignement alloua & ottroia en plein Parlement. 

32 lien. VI. — Rot. Pari. Vol. v. p. 239. — Thorp's Care. 

The feid Lorcles Spirituelx and Temporelx not entendyng to empeclie or hurt the Libertcc* 
and Privileggcs of thcyin that were comen for the Commune of this lande to this prefent i'ar- 
lement.lml egally after the cours oflawe to mynyfire jultice, and to have knowledge what the 
lawe will wev in that behalve, opened and declared to the Juftices the premilfez,” and axed of 
them whether the feid Thomas ought to be delivered from pril'on, by lorce and vertue of the 
Pri veleggc of Parlement or noo. To the which queftion the ehefe J ultcez, in the name of all 
the Julticez, after fadde communication and mature deliberation liadde among tlieim, ann^ 
fvvered and laid, that they ought not to aunfwere to that queltion, for it hath not be ui'ed 
afore tyme that the Juftieez fliould in eny wvfe determine the Privelegge of this high Court 
of Parlement. 

4 Hen. VIII. — The original Roll in the Parliament Office. — Stroude’s Cafe. 

This is the aft conc’nyng Richard Stroude for matt’ refoned in the Pliament, — The Aft 
begins by reciting the Petition of R 4 Stroude, and. after that recital proceeds thus : 

HENRY R. Soit baill aux Senio’s. 

And on that be it inafted by the feide Autorite, That al futs, aecufementis, condemp- 
naeons, execucions, fynys, am’ciamentis, punysfhements, correecons, grev’ncez, cliarges, 

■& iinpofilioiu putt or hudde or her aft’ to be put or hadde unto or apon the feide Richard, 

and 

Printed image digitised by Lhc University of Southampton Library Digitisation Unit 






Second REPORT from COMMITTEE on 



[Appl- 



aud to every other of ilio p’fon nr pTons afore fpecyfyed dial nowcbeof tliis p'fent P’liatncnt 
or that of any P’liainent tier after (hull be for tiny hylic i'peyking, reaiunying or declarviinr 
off any mat' or maters eom'nying tlie P'liament to be eniueueed unci treated off, be uit'ly 
voytle ik of none eftecie, and on that be hyt inaeted by the leide Antonie, That if the 
leide Richard Strode nr any of all the I’cide other p’fon or pcri'ons her after be vexv’d, trobcled 
or other wyfe charged for any cattles as is aforditide, that then he or they & every of them ii> 
vexed or troubled olf and for the lame, have ace'ou upon the cafe ngayulio ev't'y fuels p’t'on 
or p'loiis lb vi-wing or trobclying any cot’ric to this Ortlin'ns & p’vilion, in lue ivhvcli jice'on 
the p’lir greyvil (hull be recuv’ tr-.-hy’ll damages ik, eoiiis 5 c that no p’tcceon, ellbuie not 
wager of Ltuve yn tlie leide aeu’ou in anywife he udwytted nor reeeyyid. 

A Ce’ii Bill Ley Scinos ff All'ent. 



rood. — Com. Journ. Vol. i. p. 340. 

The Commons tell the Lords “ that they doubt not, but the Commons Houle is a Court, 
and a Court of Record.” 

1620. — Com. Journ. Vol. i. p. 545. 

In a Report of Precedents by Sir Edward Coke, it is agreed, “ The Houle of Commons, 
alone, hath a power of puuiflunent, and that judicial.”— Hull's Cafe 23 Elisd , and Lone’s 
Cafe 5th Eli/ 1 ' cited. 

1675, June 4th. — Com. Journ. Vol. ix. p. 334. 

In the matter of the appellant Jurilcliefcion of tlie Houle of Lords, the Commons 
allert their right “ to pimith by iuiprii'onmcnt a Commoner that is guilty of violating their 
Privileges, that being according to the known Laws and Cttliotu of Parliament and the 
right of their Privileges declared by the King’s Royal Prcdeeell'ors in former Parliaments 
and by himl'elfin this;" and “ that neither the great Charter, the Petition of Right, nor 
any other Laws, do take away the Law and Cuftom of Parliament, or of either Houle of 
Parliament” 



1701. — Vol. xiii. p. 767. — Kentiflx Petition. 

llefolved, That it is the Opinion of this Committee, that to allert the Houle of 
Commons have no power of Commitment, hut of their own Members, tends to the fubverlion 
of the Coufiituliou of die Houle of Commons. 

llefolved, That it is the Opinion of this Committee, That to print or puhlilh any Rooks 
or Libels reflecting upon the proceedings of the Houle of Commons, or any Member thereof, 
J'or or relating to his fervice therein, is a high violation of the Rights aim Privileges of the 
Jloul'e of Commons. 

Afliby & White. 

Conferences between the two Houles. 

The Commons at die leeond Conference with the Lords rc-aflcrt their Rcfelution of 

“ I-’or it is the ancient and undoubted right of the Houle of Commons to commit for 
"breach of Privilege; and the infiances of their committing perlbus (not Members of the 
■“ 1 -Joule) lor breach of Privilege, and that to any Her M » j ally's pri Ions, are ancient, lb 
“ many, and lb well known to your Lordthips, that the Commons think it nccdlels to pro- 
“ duee them.” — Lords Journ. Vol. xvii. p. 709. 



Lords Journ. Vol. xvii. p. 714. 

The Lords in anl'wer lay, — “The Lords never difputed the Commons power of com- 
mitting for breach of Privilege, as well pcri'ons who are not of the Houle of Commons 
as thole who arc,” See. 



Appendix (D.) 

RECOGNITION of the Law and Privilege of Parliament, and of the Power 
of the Houle of Commons to commit for Contempt, by Legal Authorities, 
and by the Decifion of Courts of Jullice. 



Coke, 4 lull. fo. 15. 

Lord Coke obferves, upon the Claim of the Lords, in 11 of Rich. II. functioned by the 
King (ns Rated in the lirlt paragraph of Appendix C.) under the head of ‘ Lex Sc Confuetudo 
Parliament!- as followed! — “And as every Court of Jullice hath Laws and Culloms for its 
“ direction, fame by the Common Law, feme by the Civil Law and Common Law, feme 
“ by peculiar Laws and Culimns, See. fo the High Court of Parliament — fuisproprijs 
legibuset coufucLudjmbusiublili.it — It is lex et confuetudo Parliament!, diat all weighty 

41 matters 
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s * matters in any Parliament, move”.! utmreming the Poors of tlie Realm, or Commons in 
“ lhirihunont ail'ci allied, ought to be tiitoraiint-.l, adj ltdged, and difculied by tlie courie 
“ of Parliament, anti imr Isy Civil Law, nor vel by the Ijiuunoil Lav.sof this * It calm tiled 
“ in interior Courts ; which was l'» i. Han d io be — tl-cundum legem el conl'uetudinein Pair- 
“ luune'iti — concerning, the Peers at' this Realm, by lie- King, and nil the Lords Spiritual. 
“ and Temporal : A sul the like, fyni iwti>*ue, is lor the Commons lor any tiling muted or 
“ done in the IToufe of Commons." 



Cuke, 4 IntLfn; 50. 

Anil on tinoiher oecafiim, in trotting of tin.- Laws, Cufiom*, Liberties and Privileges of 

the Court of Ptirfiiunent, which he I'uitli. Lull been mu. h . • i . . I. . nd the very heart- 

“ liiiugs of the Commonwealth Lord Ca!-.e iiiys, — " Ail the .1 iiit ice- If England and Larons 
“ of the Exchequer, are alliitants to tlie Lords to inform litem of the Common Law, un.l 
“ thereunto are called levcrftljy by Writ : neitlirr doth it belong to them (as hath been laid; 

“ to judge of any Law, Cuitoni, or Privilege oi' Parliament: And to lay the truth, the 
<l Laws, Gottorns, Liberties, and Privileges of Parliament, are better to be learn: d out of 
“ the Polls of Parliament, and other Records, and by l’recedenis and continued experience, 

** than can he expreffed by any one mail's pen." 

c 6 Car. II. — 1674. — State Trials, Yol. vii. p. 449. — Sonmc's Cafe. 

Lord Chief Juitice North laid, — “ I can lee 110 other way to avoid confeqitcnces d-Toga- 
“ tory to the honour of tlie Parliament, but; to reject the action; and all others that flinil 
“ relate cither to the Proceedings or Privilege of Parliament, its our predecell'ors have done. 

“ For if we lliould admit general remedies in matters relating to the Parliament, we mull 
“ let bounds how far they lhall go, which is a dangerous province; for if we err. Privilege 
“ of Parliament will be invaded, which vve ought nut in any way to endamage.” 

1675. — State Trials, Yob ii. p. 622. — Earl of Shaftclbury's Cafe. 

T11 the Cafe of the Earl of Slnd'tefbury, who was committed by the IToufe of Lords, “ for 
“ high contempts committed agamlt the IToufe,’’ on being brought up to the King’s Benc h 
on the Return of an Habeas Corpus, the Court uiiaiiimoully determined again!! entertaining 
the cafe ; when llainsford, Chief .) ulrioe, laid, “ This Court has no jnrifdiiHion of tne Caul’e, 

“ and therefore the form of the Return is not conliderable. We ought not to extend our 
“ jui'ifdiction beyond its limits, and the actions of our anceitors will not warrant i'ueh an 
M attempt. 

“ The cunfccjuence would be very mifehievous, if this Court fliould deliver a Member of 
“ the Houl'c ol Peers and Commons who arc committed, for thereby the bufmeis of Par- 
“ liament may be retarded ; for it may be the commitinent was for evil behaviour, or inde- 
“ cent reflections on other Members, to the rtiiiurbauee of the affairs of Parliament. 

“ The commitment in this calc is not lor l'al'e cuiiody ; but he is in execution of the 
" judgment given by the Lords for contempt; and there lore, if he fliould be bailed, he 
“ would be delivered out of execution ; for u contempt in fade curia there is no other 
“ judgment or execution. 

“ This Court has no jurifdiclion, and therefore lie ought to be remanded. I deliver na 
“ opinion whether it would be othenvife in cafe of a Prerogative." 

1751, Feb. 7th. — 1 Wilfon, p. 200. — Murray’s Cafe. 

When he was brought up to the King’s Bench by a Habeas Corpus, and the Court 
unaniinoufly refufed to difeliarge him, Mr. Jufiiee Wright l'aid, “ 1c appears upon the 
“ Return of this Habeas Corpus, that Mr. Murray is committed to Newgate hy the Houle 
“ of Commons, for an high and dangerous contempt of the Privileges of that Houle; and 
“ it is now infilled on at the Bar, that this is a bailable t ale, within the meaning of the 
“ Habeas Corpus Act. 

“ To this l anl'wer, that it has been determined hy all the Judges to the contrary; that 
“ it could never be the intent of that Statute to given Judge at ids eh amber, or this Court, 
“ power to judge of the Privileges of the Houle of Commons. 

“ The IToufe of Commons is undoubtedly an high Court; and it is agreed 011 all hands 
“ that thev have power to judge of their own Privileges; it need not appear to us what the 
“ contempt was for ; if it did appeal-, wc i;ould nor judge thereof. 

“ Lord .‘■•hnftefljtiiy was committed for a contempt ot the Houfe ; and being brought here 
“ by an Habeas Corpus, the Court remanded him; and no cafe has been cited wherever 
4t this Court interpoled. 

“ The Houfe of Commons is fuperior to this Court in this particular; this Court cannot 
4e admit to bail a perfon committed for a contempt in any other Court in Y\ eitminltcr 
“ Hall." 

JJennilon, Juftice. — “ This Court has no jurifilietion in the prefent cafe. We granted the 
“ Habeas Corpus, not knowing what the commitment was : but now it appears to be for 
“ a contempt of the Privileges of the Houfe of Commons: what thole Privileges (of either 
“ Houle; are, we do not know ; nor need they tell us what the contempt was, becaule we 
rannet nidge of it; furl mult call this Court inferior to the Houfe of Commons with re- 
354- E ' “ ipect 
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“ fpect to judging of their Privilege?, and Contempts agaiuft them. I give my judgment 
“ i'o luddemy, becaulfe 1 think it a clear cafe, and requires no lime ibr oonlideraiion.” 
Fofrer.J aft ice. — “The Law of Parliament is part of the Law of the Land ; and there would 
“ be an end of ail Law, if the Houi'e of Common? could not commit for a Contempt, All 
“ Courts of Record (even the low.clt)may commit Ibr ;t Contempt; and Lord Holt, though 
“ lie differed with the other Judge?, yet agreed the I tonic might commit for a Contempt; "in 
<l the lace of the Mottle. As for the IVtlbner's Hinds, we cuu take no notice of it, having no 
“ power at all in this cafe.” 

The Pri tuner was remanded. 



1771. — 3 Will'. iSS. — Crolby's Cafe. 

In the year 1771, I’ raft Orofsby, fit], the Lord Mayor, who was committed to the Tower 
hy order of this lloulb, under the Speaker's Warrmn, mi a 5th M melt 1771, was brought 
up by ! lubeas Corpus before the Court of Common Ideas in Fuller Term. The Qnditon 
was lullv argued, anil, hy the unanimous judgment of the Court, he was remanded. 

The Lord Chief .1 ufrieo tie fJrev, in giving the opinion of the Court, Tinted, “ Thai this 
“power (vix; of commitment) mult he inherent in the Houle of Commons, from the very 
“ lint lire t»f its. inliinilioii; and therefore is part of the Law of the Laud. They certainly 
“ always could commit in many cafes ; in matter of Flections, they can commit Sheriffs, 
'• Mayors, (/R'tai>, \V itnellbs, &c. anti it is now agreed, that they can commit generally 
ibr all Contempts. All Contempt# arc either piuiithahlc in the Court contfuiucd, or in 
'• fume higher Court, 'mw the Pui'liunicnt has no fuperior Court; liiercfore the contempt 
“ again!! either lloufe, can un!y he pttuilhed hy themiilves.” 
jj„, c . “ The Slat, of James 1 . cap. 13. fc.liiciently proves that they have power to punifh it, in 

An An for new “ tljeSe worths : 1 Provided always, that this Act or any tiling therein contained (hall not extend' 
Ku iiuu.n* to “ 10 the tliiiiitiilhing of any puniliiinent to he heretii't. r by oeitlure in Parliament inflicted 
nnv^iieMmli “ uptm any pyi lbti ""which hereafter Ihtill tnnke or procure to lie made any fuch nrrefi as 
Jiid. iifur t>« “ atbi'elhiii (b that it. is molt clear that the Leaillatme have recognized tiiis power of the 

rtdircrrd out of *1 1 1 ottfe of Commons. la the calc of the Aylelbury Wen, the I'outil'el admit ted, Lord 
paoieuiMif^ “ Chief JtilHee Holt owned, and the lloufe of Lords acknowledged, that the lloulk of 
Fa.iiaiutm, See. “ Commons had power to commit for Contempt or breach of Privilege. Indeed, it leans 
“ they mult have power to commit for any crime. When the lloufe of Commons adjudge 
“ any tiling lo be a Contempt or a -breach of Privilege, their adjudication is a conviction, 
“ and tin IV commitment in corifccpicnce nit execution ; and no Court can dilcharge or 
“ bail a perlbii that is in execution hy the jtidgnieul of any other Court.” 

And he concluded Ids judgment in tbefc words: 

“I nisi perfectly I'atisficd that if Lord Holt himfelf were to have determined it, the Lord 
“ Mr.; or would have been remanded. In llie cafe of Air. Murray, the .1 edges .could not 
•• heli! etc concerning the contempt hy a man who refilled to receive his fentenee in a proper 
“ pofeure ; till the Judges agreed, that lie mult be remanded, becaule he was eom- 
'< niitted .hy a Court having competent jurifdi&iun. Courts of Jullice have no cognizance 
“ of the acts of the 1 1 o tiles of Parliament, hccauff; they belong ad aliud examen. 1 "have tile 
u molt perfect latisfaetion in myoivit mind in that detcrinmatjott. Sir Martin Wright, who 
felt a generous ami clifthigniluccl warmth for the liberty of the Subject; Mr.Juirice Denilbn, 
“ who was lb free from connections and ambition of every kind? and Mr. Jullice Loiter, 
** who may he truly called the. Magna Chart a of liberty, of perlutis as well a? fortune; all 
4 ‘ ihefe revered Judges concurred in this point. I. tun therefore dearly and with full latis- 
“ faction of opinion, that the Lord .Mayor mull he rctntuidud.” 

Gould, Julticc. — I entirely concur in opinion with my Lord Chief Jit ft ice, that this Cotut 
‘‘•hath no cognizance of Contempts or breach of Privilege of the H ottle of Commons ; they 
“ ure tiie only J edges of their own Privileges ; and that they may be properly called .1 udges, 
“ appears in '4 luff. 47. where my Lord Coke fays, an alien emmot lie elected of the Par- 
“ liament, beeanl'c liieh a perfon can hold no place of judicature. Much ftrel's has been 
“ laid upon an objection, that the Warrant of the Speaker is not conformable to the Order 
«* of the lloufe; and yet no liidi tiling appears upon the Return, as has been pretended. The 
“ Order fays, that the Lord Mayor (bail he taken into theculrody of the Serjeant or Ills 
“ Deputy ; it does not fay, hy the Serjeant or his Deputy. Tins Court cannot, know the 
“ nature and power of the proceedings of the Houle of Commons : it is founded on a dit- 
“ fere 11 1 law ; the lex ct coni'iictudo Parliament'!, is knownto Parliament men only. Trevvyn- 
“ mud's cafe, I her, 50, 60. When matters of Privilege coine incidentally before the Court, 
“ it is obliged to determine them, to prevent a failure of julticc. * It is true this Court did, 
*®k«*’»C«re, ti j„ iulhiitce alluded to by tiie Counl'el at the Bar, determine upon the Privilege of 
' ' ' c«. Parliament in the cafeof a Libel; but then that Privilege was promulged and'known; it 

“ exifted in records and law books, and was allowed by Parliament itl'eif. But even in that 
caie, we now know that we were mittaken ; for the Houle of Commons have iince deter- 
“ mined, that Privilege does not extend to matters of Libel. The cafes produced rel'pecling 
“ the High Commillion Court, &c. ure not to the prefent purpofe, hecaalb thole Courts 
“ had mit a iegal.authorily. The Rcfulution oflhc Houle of Commons is an adjudication, 
“ and every Court muff judge of its o>vrv. contempts.” 

Blackftone, 
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lilackftonc, Juftice. — <! I concur in opinion, that we cannot di (charge the Lord Mayor-. 
“The prclcnt cafe is of great importance, becaufe the liberty of tlie Subject is materially 
“ concerned. The Houfe of Commons is a Supreme Court, and they are .Judges of their 
“ own Privileges aud Contempts, more efpeciaUy with refpect lo their own Members. — 
“ Here is a Member committed in execution by the judgment of his own Houfe. All 
“ Courts, by which I mean to include die two Houles of Parliament and the Courts of 
“ Welhnitilrer Hall, can have no control in matters of contempt. The foie adjudication 
“ of contempts, and the ptmilhment thereof, in any manner, belongs exclulively, and 
“ without interfering, to each rel'pective Court. Infinite eonfuliou and dil'order would'l'ollow, 
“ if Courts could by "Writ of Habeas Corpus examine ami determine the contempts of 
“others. This power to commit relult.n from the firti principles i if jiilUeo ; for il i.liey 
"“have power to decide, they ought to have power lo pmiifh. No other Court (hull lean 
“.the judgment of it i'uperior Court, or the principal Scut of Jufl ice. .As i laid before, it 
“ would occ:djon the utmolb eonfuliou, if cvcrv Court of this 1 lad Ihould have pop'er to ex- 
“ amine the commitments of the other Courts of the Hall for contempts; lb that the 
“judgment and commitment of each refpect ive Court as to contempts, uiult be final aiui 
“ without control. It is a confidence that may, with perfect fafety and Ceeurii y, be repofed 
“ in the Judges aud the Houles of Parliament. The I.egillai tire (inec the 15 evolution 
■“(fee p & to AV. HI. e. 1 5.) have created many new conrempts. Tlie ohjedtious 
“ which are brought, of aluifivc eonfetpieuecs, prove too much, beeauli: they arc applicable 
“ to all Courts of dernier refort : et ah ubui'd ad ufuin non valent eonferjtientia, is a 
“ inaxiinof law as well ns of logic. ( I enrral convenience mult, always outweigh partial 
“ inconvenience ; even fuppofiiig 1 which in my coiil'cience, I am for from luppoliug) 
“that in the prefen t calc- the [Joule has abated its power. I know, und am lino t tint, the 
■“ Houfe of Commons arc both able and well inclined to do juftice. How prcpollerous is 
“ the prelent murmur and complaint! The 1 J mile, of Commons have this power only in 
* common with all the Courts of U’cfrminlier Hall : and if any peiTons may be lately trailed 
“ with this power, they mull furely be tlie Commons, who are cliufeu by the people | ; for their 
“ privileges and powers are the privileges aud powers of the people. There is a great 
“ fallacy in my brother Glynn's whole argument, when he makes the ipieltion lo be, Vvhe- 
“ titer the Houle have acted according to their right or not r Can any good man think 
“ of involving the Judges in a co;itell with either Houfe of Parliament, or with one nnu- 
“ tlier f And yet this manner of patting the (jueilion would produce i'ueli a eontell. The 
“ Houfe of Commons is the only Judge of its own proceedings : Holt differed from tlie 
“ other Judges in this point, but we mult he governed by the cw.-cn, and not by thefmgle 
“ one. It is a right inherent in all l’uprenie Courts; the Houfe of Commons have always 
“ exercil'ed it. Little nice objections of particular words, and forms aud ceremonies of 
“ execution, are not to be regarded in the acts of the lloufc of Commons; it is our duty 
“ to prefuinc the Orders of that Houle, un.l their execution, are according to law. The 
“ Habeas Corpus in Murray’s cafe was at Common Law. 1 co|ieu«.ituiruly with my Lord 
“ Chief Juftice.” 

1771 . — Oliva’s Cafe. 

And iii Mr. Alderman Oliver’s calc, argued in tlie Court of Exchequer on the 27th of 
April 1771, the four Judges, Chief Baron Parker, Mr. Baron Sinythe, Mr. Baron Adams, 
and Mr. Baron Perrol, unaiiimoully acknowledged in like manner the .right of the Houfe of 
Commons to commit. 

1779. — Duruford aud Eaft’s Report, K. B. Book 8. p.314. 

Flower’s Cafe. 

In the ciife of Flower, committed by the Houle of Lords, for a libel 0:1 the Billiop of 
Lfunlair, on his being brought up to the King’s Bench upon Habeas Corpus, 

Lord Kenyon, Chief Jnfiiec, laid — “ If we entertuined anv doubts upon thisfubje6V, il would 
“ lie unbecoming in us to mill toaJpecdydecilion wiilioutlookingihrough all the ea'es cited 
“ by t he Defendant’s Count'd; hut not having any doubts, I think it bed 10 difpofe of the 
“ cafe at once. The cafes that have been .referred to are all collected in Lord Hale's 
“ Treadle on the Jurifdiction of the Lords’ Houfe of Parliament, and that valuable 'Preface 
“ to it pulilillied l»y Mr. Hargrave; but in the whole of that publication the UetepriantT 
“ Couulel lias not found one cafe applicable 10 the prclcnt. This is one ot the plained 
“ quefiions that ever was dilculled in a Court of Law. Some things, however, liave’droupetl 
“ from the learned Gotuilel,. that require ananfwer: — Firii, it is laid that the.Hobfe of 
“ Lords is not a Court of Record. That the Houfe of Lords when cxereiling a fe^ilratiye 
“ capacity is not a Court of Record, is undoubtedly true; hut when fitting in ft’ judicial 
“ capacity, as in the prclcnt cafe, it i« a Court of Record. Then it was objected, that the 
“ Defendant was condemned without, being heard in his defence: but thr^ warrant of 
“ commitment tiirnilhes an anlwer to that; by that it appears, that ‘he was inferred of 
“ the complaint made agaiuit him,’ tee. and, having been heard ns to wT^t|h( , 'igid"to lay 
“ in anlwer to the laid complaint, ike. he wap adjudged ‘ guilty of a high breach of die 
■“ Privileges of the lloule/ &e. <• that it clearly appeals that .w was hasjrtf yjbw defence, 

“ and 
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“ ami had the fame opportunity of calling Witnelles, that every other Defendant bits in a 
“ Court of •Inflict-. Then iniimiations are thrown out ugainll the encroachments by the 
“ 1 Ionic of Lords nn the liberties of the Sub j eel. : but the good I’ubjeCts of this country 
“ feel themfelves protected in their liberties by both Houles of Parliament. Government 
“ rolls in a great degree on public opinion ; and if ever the time (hall come, when factious 
“ men will overturn the Government of the Country, they will begin their work by 
“ calumniating the Courts of J ultice and both Houles of Parliament. 

“ The ground of this proceeding is, that the Defendant has been guilty of a breach 
“ of Privileges of the 1 1 oul'e, and a contempt of the Houle. This claim of right to nunifh 
“ by fine mid impri Ion incut for l'ucll an oll'ence, is not neculiur to the Home of Lords; 

“ it is irecpiently vxmifc-d by this and other Courts of Record, and that not merely for 
“ contempts committed in the nrel'enea of the Court : One ililitmce of which was that of 
“ Mr. Beartluiorc («), Under Slirrilf of Middlel'ex, for a contempt of the Court in not 
“ executing part of the lentem-e pronounced on D' Shebbenre. -And that calc anfwcrs 
“ another o', jictiou, llrmigly infilled on by the Defendant's Conn fol here, that if the party 
“ acetified cun ho punilhed in any other manner, this inode of trial cannot be rel'orted to; 
“ for there Mr. Beanhnore might have been indicted, hut yet he was attached, examined 
“ upon interrogatories, tmd fined and imprilbned. Again it is objected, that the Houle of 
“ Lords cannot impede a line for Inch atiofl'encc: but this and other Courts of Record 
“ have tiie power of fining in this luminary manner ; and why (liould not the Houle of 
“ Lords have the lame power of imputing a line for a contempt of their privileges? Then 
“ lcvcral in liaticcs were alluded lo, where the Houle did not chool'e to exercile litis privi- 
“ lege, hut direct, ul prol'ccutions lo he in lilt tiled in the Courts of Law. The fame oblcrva- 
“ lions might equally be made on the proceedings of this Court, who have Ibnietimes 
“ directed indictments to he preferred. We are not therefore to conclude that the Houle 
“ of Lords has not the power of inflicting this puuilbmcut, from the eircumlluneo of its 
“ tint, c.verciling it on all occafioits. When Lord Shutldbury’s cafe came on, there were 
“ I'oine perlbns who wiflted to abridge the Privileges of the Houle of Lords: but 
“ Mr. Serjeant. Maynard was one of thole who argued in l'upport of their Privileges; 
“ and he furcly was not capable of concurring in any attempt to infringe the liberties 
“ of the people. It has been laid, however, that though many iultances are to be found 
“ in which the Houle of Lords has in point of f;uR exereil'ed this power, whenever 
“ that power has been refilled it. has been refilled with effbdl; from whence it is inferred, 
“ that the Houle of Lords has not the authority which it alfumes : but in this cafe I may 
“ avail myfelf of the fame argument in favour of its .1 urifdiction, for no cafe has been 
“ found where it has been holden to he illegul in the Iloufe of Lords lo fine and impri Ion 
“ a perlbn guilty of a breach of Privilege. We were bound to grunt this Habeas 
“ Corpus; but having feen the Return to it, we are bound to remand die .Defendant to 
“ union, becaufc the i'ubject belongs to ‘ aliinl exnmen.’ There is nothing uncoiifiitutional 
“ in the rloufe of Lords proceeding in this mode for a breach of Privilege; and unlel's we 
“ wifii to tilltH in the attempt that is made to overl'et die Law of Parliament and the Con- 
“ Hi union, we mult remaud the Defendant.” 

Grofe, J. — “ This quefiion is not new; it has frequently been confnlered in Courts of 
“ Law; and the principles dife tilled to-day, and the Cafes cited, were examined not many 
“ years ago; and the relult is very ably dated by Lord Ch. .full. De Grey, in 3 Will', tgij. 
“ ‘ When the Houle of Commons (and the fame may bo faid of die llnulb of Lords) adjudge 
“ anything to he a Contempt or a breach of Privilege, their adjudication is a conviction, and 
“ their commitment in conleftuence, is ex-ecutiou ; and no Court can dil'charge or bail a 
“ perfon that is in execution by the judgment of any other Court.’ In another pull'a-'c 
“ ho laid Every Court mull be lble judge of its own contempts.’ And again, ‘ The 
“ Cotiufel at the P.-ir have not cited one eaie where any Court of this Hall ever determined 
“ a matter of Privilege which did not come immediately before them.' 

“ Having fluted this, I think 1 need not add more in the prefent cafe.” 

Per Curiam, (i) Let the Defendant be remanded. 



(a) Vide 2 Burr. 792. 

(A) Mr. Juliicc Lawrence was nol in Court, being indifpofed; and Mr. .Juft ice L* Blanc, having 
attended at the Guildhall Sittings for Lord Kenyon, and not returning till the argument was doled; 
gave no opinion. 
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Appendix (E.) 

CASES of Commitments for Contempt by Courts of Juftice. 



ANALOGY. 



In Michaelmas Term iS Etlwnrd III. 

John Dl’ Northampton, an Attorney of the Court of King’s Bench, coufefling him (elf 
guilty of writing a letter refpedting the Judges and Court of Ring’s Bench, which letter was 
adjudged by the Court to contain no truth in it, and to be calculated to excite the King’s 
indignation againfl. the Court and the Judges, to the fcandal of the laid Court and Judges, 
was committed to the Marlhal, and ordered to find fecurities for his good behaviour. — 
3. Inft.it 74. 

Hilary Term 1 1 Ann. 

A Writ of Attachment was iflued agtdnft Thomas Latofon, for fpeaking difrefpeftful words 
of the Courts of Queen’s Bench, upou his being ferved with a Rule of that Court. 

Hilary 12 Ann. 

A Writ of Attachment was granted againfl Edward TJendnU, for fpeaking difrefpedtful 
words of the Lord Chief J ultice of the Court of Queen’s Bench, and his Warrant. 



Trinity Term 5 Geo. I. 

A Writ of Attachment againfl. Jones, for treating the I'rocefs of the Court 

6f King’s Bench eonlempttioufly; and there being an intimation that he relied on the aflift- 
nnce of his fellow-workmen to refeue him, the Court font for the Sheriff of Middlelex iuto 
Court, and ordered him to take a l'ulhcieut force. — 1 Strange 185. 



Michaelmas Term 6 Geo. 1 . 

A Writ of Attachment was granted to llichard Lamb, for contemptuous words concern- 
ing a Warrant from a Judge of the Court of King’s Bench. 



Ealter Term 6 Geo. I. 

Wilkins having confclfed himfclf guilty of publ idling a Libel upon the 

Court of King’s Bench, die Court made anile committing him to the Marlhal. 

The next Term Wilkin having made an affidavit charging Doctor Colebatch with being 
the author of the Libel, was lentcnoed to pay a fine of £. 5. and to give fecurity for his good 
behaviour for a year. 

Hilary Term 7 G'co. I. 

An Attachment was granted againll John Burlier, Efquirc, for contemptuous Words of 
the Court of King’s Beueh, in a fpeecli to the Common Council of London . — 1 Strange, 
443. 

Hilary Term, 9 Geo. I. 

DoiStor Colebatch having been exam ined upon interrogatories, for contempt in publilhing 
a Libel, the interrogatories and anl'wer were referred to the King’s Coroner and Attorney ; 
and 

In Eafter Term g Geo. I. 

Dr. Colebatch, being in the cuftody of the Marlhal, was brought into Court, and was 
fentenced to pay a fine of .£.50, and to give fecurity lor his good behaviour for a year, and 
was committed to the Murflial in execution. 



Michaelmas Term 9 Geo. I. 

A Writ of Attachment was granted againfi John Bolton, Clerk, for contemptuous words 
xefpedling the Warrants of the Lord Chief Juftiee of the Court of King’s Bench, at a meet- 
ing of his parifliioners in the Church-yard. 

EaffcrTrrm 9 Geo. I. 

John Wyatt, a hookl'ellcr in St. Paul’s Church-yard, publiflied a pamphlet, written by Dr. 
Conyers M iddleton, in the dedication of which to the Vice-Chancellor of Cambridge, were 
Ionic palliiges ivfledtin<r upon a proceeding of the Court of King’s Bench; the Court granted 
a radc again ft Wyatt, ‘to fliew can ft- why a Writ of Attachment fliould not ifl'ue againfl: him 
for his contempt; and Wyatt having made an affidavit that Cornelius Crownfield had employed 
him to fell the pamphlet, and lie "having charged Dr. Conyers Middleton with being the 
author of it, Crowufield was difeharged upon payment of the colts, and a Writ of Attach- 
ment was ‘wanted agninlt Dr. Conyers Middleton, who, in the next Term, gave bail to 
anl'wer the contempt ; lie was afterwards examined upou interrogatories, and upon the 
report of the King’s Coroner and Attorney he was adjudged to be m contempt, and was 
committed to the ‘Marlhal iu execution quoui'que, &c. and it was relerred to the Mailer to 
tax the Prol'ecu tor's colls. 

354* F 
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Il is frntPfl in Fortefcnc’s Reports, that Dr. M iddleton was fontcnced to pay a fine of 
r)_‘. 50, ami to give foe urity for a year; i»ut no llule 1 'or Inch Ibiitfiiice lias at prefent been 
foil at! ; ami Dr. Colebateli having received Inch a lenience, for a liinilur offence, in the 
preceding Term, it is p nfliblc that this lenience may, by miliake, have been applied to Dr. 
Al kldieto’u. 

Michaelmas Term 5 Goo. IT. 

The Court granted a Writ of Attachment again!!. T.mly Law ley, for a contempt in pul>- 
Tilhing a -paper reflecting upon the proceedings of the Court; anti lire having been examined 
upon interrogatories, was in Falter Tei m following reported by the Officer of the Court to 
l»e in enni*.*mj>t» mid was count titled to the Mur Dial. 

•And iti Trinity Term 6 Geo. II. the .was brought into Court?, and a Rule made, dating that 
“ fecit Tuhinidioiietu I'uam pelivit veniam lie ourih;" and thereupon file was fined five mark*- 
ami difolmrired. 

Mark Il'i/pnni, the 1 in (baud of Lady Lawlev, was a!fo examined upon interrogatories, for 
publilliing tbe fame Libel. — *» Baramiiilion, K's IL 43. 



Fx tract ffoin Atkyns's Reports, Rook 2, page 469. 

Fil'd Seal after M ichacitnus Term, December 3d, 1742. 

A motion aguiuft the printer of The Champion, and the printer of The Saint James's 
livening Dolt ; that the former, who is already in the Fleet, may lie conimillcd dole prifoner. 
anil that the other, who is at large, may he committed lo liie Fleet, for publilhing a Libel 
agii'mti Mr. Mall and Mr. Garden (executors of John Roach, Ff quire, late Major of the 
garril'011 of Fort Saint George in tile Halt indies) and for reflecting likewife upon Governor 
:M«ekay,. Governor 1*1 tt, and others, taxing them with turning aflidnvit-incn, &c. in the 
Cntil'e now depending in this Court ; and infilling that the pubiitliiug l'uch a paper is a high 
contempt of this Court,, for which Lliey ouglit to lie committed. 

Lord Ilardwieke, Lord Chancellor. 

Nothing is move in cum hen t upon Couvts of Juftice than to preferve their proceedings 
from being mifreprefented ; nor is there any tiling of more pernicious conl'cq iicncc, than to 
prejudice the' minds of the public again! t perfons concerned as parties in catifes, before the 
canie is finally heard.* It lias always been my opinion, as well as the opinion of thole who 
have fat here before me, that fucli a proceeding ought to be dileountcnanced. 

Hut to be line Mr. Solicitor-General lias pul il upon the right footing, that notwithfland- 
ing this IhouUI lie a Libel, yet unlefs it is a contempt oi'tlie Court, 1 have no cognizance of 
it; for whether it 4 s a Libel againlt the public, or private pcrlbns, the only method is to 
proceed at law. 

The Defendants' Counfel have endeavoured two things — ift, to fliew this paper does not 
contain defamatory matter - ; 2dly, if it does, yet there is no abul’c upon the proceedings of 
this Court: And therefore there is no room for me to interpol'e. 

Now take the whole together, though the letter is artfully penned, there can remain m* 
doubt in every common reader at a cottee-houfe but this is a defamatory libel. 

Il is plain therefore who is meant; and as a Jury, if this fact was before them, could make 
no doubt, io, ns l nin a Judge til' facts ns well a- Jaw, 1 can make none. 

I might-mention feveral lirong cafes, where even feigned names’ have been eonllrued a 
libel upon thole perfons who were really meant to lie libelled. 

Upon the whole, as to the libellous part, if fo far there Humid remain any doubt whether 
the executors are meant, it is clear beyond all eon trad hit ion upon the kilt paragraph, in 
which are tilde words : “ This cafe ought lobe a warning to’ all’ fallfcra to take care with 
“ whom they trail their children and their fortunes, leit their own characters, their widows 
“ and their children be afperi'ed, mid their fortunes I'quanclercd away in law-luits.” 

And likewife, though not in lb lirong a degree, the words “ turned Allidavit-men,” is a 
libel againlt thole Gentlemen who have made them. 

There are three different forts of Contempt: 

One kind oi‘ Contempt is, Icandalizing. the Court itfelf. 

There may be Hkewilc a Contempt of this Court, in abiding parlies who are concerned 
in caufcs here. 

There may alfo lie a Contempt of this Court, in prejudicing niankiud agninfb nerfons 
before the eaul'c is heard. 

There cannot be any thing of greater confcquence than to keep the llromns of juflice 
clear and pure, that parties may proceed with lately both to themlelves and their 
characters. 

The cafe of Raikes, the Printer of the Gioucefter Journal, who nubliflied a libel in one 
of the Journals againlt the Coinmillionm of Charitable Ul'cs at llnrlord, calling his adver- 
tifement, A Due and Cry alter a Commillion of Charitable U.i'cs, was of the lame kind as 
this, and the Court in that cafe committed him. 

There are feveral other cafes of this kind : one lirong inftance, .where there was nothing 
reflecting upon the Court, in the cafe of Captain Perry, who printed his brief before the 



• Vide Baker v. Hurt, port. 488. Airs. Farley’s Cafe, 2 Ves. 520. 

caufe 
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mute came on ; the offence did not confift in the printing, for any man may give a printed 
Uriel as well ns a written one to Count'd; but the Contempt of this Court was, prejudicing 
the world with regard to the merits of the caitfe before it was heard. 

Upon the whole, there is no doubt hut this is a Contempt of the Court. 

\V ith regard to Mrs. Read, the I’ubliJhcr of Saint James’s Evening Poft, by way of al- 
leviation, it is laid, that flie did not know the nature of the paper; and that printing papen 
and pamphlets is a trade, mid what the gets her livelihood by. 

Rut. though it is true this is a trade, yet they mult take erne to do it with prudence and 
caution ; lor it they print any thing that is libellous, it is 110 excufo to fay that the printer 
had no knowledge ot the contents, and was entirely ignorant of its being libellous : audio 
is the rule of Law, and I will always adhere to the ft riot rules of Law in thel'e cafes. 

Therefore Mrs. Read mud be committed to the Elect, according to the common order of 
the Court upon Contempts. 

Rut ns to Mr. 1 luggonibn, who is already a prifoner in the Fleet, I do not think this any 
motive lor eompalliuu ; heoaule thel'e perfous generally take the advantage of their being 
{irilbuers, to print any libellous or defamatory matter which is brought to them, without 
icrujile or hditation. 

II thel'e printers had dil'elofed the name of the perfon who brought this paper to them, 
there might have been fometliing laid in mitigation of their offence ; but as they think proper 
to conceal it, I mutt order Mrs. Read to be committed .to the Fleet, and Huggonioii to be 
taken into dole cuilody of the Warden of the Fleet. 



13th Vcfey, jun. page 237. Lord T.rilim, t 

Esparto Jones. Lord Chmtellor. J 

Tire objedl of this Petition was to mnbvii the Committee of a Lunatic, ami to bring be- Dsc.^ao. ' 23. 
•fore the Lord Chancellor mi alleged Contempt hy the Committee and his Wife and other Commitment in the 

E erfons, as the authors printers and publilhcrs of a Pamphlet, with an Addrel's to the jurikitelioi'i of Lmmry 
ord Chancellor hy way of dedication, reflethirig upon the coiulutfl of the Petitioner and fur «. Contempt, by the 
others atSting in the management of the affairs of tlic Lunatic under orders made in pur- c * 

ftumcc of the Trulis of a Will, the Affidavit reprclenting the conduct of the Committee n!i,%‘m. 6 w!uMteiccui» 
and his Wife intruding into the Mailer’s Office, and interrupting him, not only in the bufinel's Um Prmict. 
of this particular Lunacy, lint all other hixlinels. The Wife of the Committee avowed 
herfelf to lie the author of the Pamphlet, alleging the innocence of her Hullmnd. 

The Solicitor-General (Sir Samuel Romilly) and Mr. Hart, in fupport of the Petition, 
were flopped by the Lord Chancellor, who called on the Count'd again A it. 

Mr. Ploivden relifted the Petition, contending that the Petitioners had a remedy at Law. 

Lord Ei'fltine, Lord Chancellor. 

As to renicdi/ ul Law, the luhjeifl of this application is not the libel againfl: the Peti- 
tioner. — The cafe of Roach v. G'urvan (a) and another, there mentioned, were cafes of 5 Atk. 4(59. 
cotlllrmftive Contempt, depending upon the inference ofau intention to obftruct the courl'e 
of juflice. In this inllance, that is not left to conjecture ; and whatever may be fnid as to 
a conflnuflive contempt through the medium of a libel againfl perfons engaged in con- 
troverl'y in the Court, it uever has been nor cun be denied, that a publication not only 
with an obvious tendency but with the defigil to obftrutSfc the ordinary courl'e of juflice, 
is a very high contempt. — Lord Hardwickc coniidered perfous concenied in the bufinel's of 
the Court as being under the protection of the Court, and not to he driven to oilier 
remedies againfl libels upon them in that rcfpect. — But without confideriug whether this 
is or is not a libel upon the Petitioner, what excufo can be alleged for the whole tenor 
of this book, and introduced by this declaration of the purpofe which the Author intended 
it to anl'wer? It might he fufficient to fav of the book itiolf, flapped of the dedication, 
that it could be puhitlhed with 110 other intention than to obftruct the duties call upon 
the Petitioner, and to bring into contempt the orders that had been made. Rut upon the 
dedication this is not a conlcrmftive Contempt. It is not left to inference. In this dedi- 
cation the objetft is avowed, by defaming the proceedings of the Court I tending upon its 
Rules and Orders, and interefting the public, prejudiced in favour of the Author hy her 
own partial representation, to procure a different fpecics of judgment fruit! that which 
would be adminiflered in the ordinary courle, and hy flattering tlje Judge to taint the 
fource of juflice. — This Pamphlet lias been lent to me. 

As to the printers, Lord Hard wieke uhl'erves, it is no cxcufe that the printer was igno- 
rant of the conteuts. Their intention may have been innocent ; but, as Lord Mansfield lias 
faid, the fact whence the illegal motive is inferred mult be traverfed, and the party admit- 
ting the aCt cannot deny the motive. — The maxim “ Actus non facit reum, nifi mens 
fit tea," cannot be made’ applicable to this fubjcCt in the ordinary adminiftrations of 
juflice, as the e fleet would be that the ends of juflice would be defeated by contrivance. — 

But upon the latisfaiftory account given by three of thel'e printers, though undoubtedly 
under a criminal proceeding, they would he in mercy in a cafe of Contempt. Though I 
have the jurisdi&ion, l lliall not life it. — The other printer appears upon the affidavits 
under different eireuinftances. Having made the ohfervation, that this Pamphlet ought 
not to be printed, being totally unmiereftmg to the public, yet he does print it; and though 
the locus penitential was afforded to him, and lie was called upon not to print any more, 
lie proceeded until he had notice of this Petition. 

Let 
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Let the Commiltee, and his "W i I c:, and llic Printer to whom I have lad alluded, lie 
com mi 'ted i<> the l ? lcct lYdbn. Dilinil's the Committee from that office; aud direct a 
reference to the M after, as to the appointment of another Committee. 



Ex l rafts from Sir Enrdley Wilinot’s Opinions and Judgments; p. 253. 

Hilary Term, 5 Geo. III. — 1763. 

The KING againft ALMON. 

This o|mi;<m not “ It has hem. argued that the mode of proceeding by Attachment is an invnfion upon the 
flpliv.tuii in < 'mu', tin- aneiem fnnplieity of the I, aw ; that it took ils rife from the Statute of Weicminftcr, eh. 2.; 
X’/ofivt.iiou mul Gilbert's Hi'llory of the pnitiiec of the Court of Common Pleas, p. 20. in the firft 

1 G p iu " p . . i‘ii I . edition, is cited to prove that polition. And it is faid, that Aft only applies to porlons 
ofiiice iian.m-m hi in*- refilling procel's ; and though this mode of proceeding is very proper to remove obliruftions 
ihuiiAuiniie.v to the execution of procel's, or to tiny contumelious treatment of it, or to any contempt to 
ihil uumeiiT imii vi/v the authority of the Court, yet that papers reflecting merely upon the qualities of Judges 
lnHn.nl ta iief Juitn-e, theniielvcs, ,are not the proper objects of at) attaclnncnt; that Judges have proper remedies 
»-,« fuiuKt in (o recover a futisfaction for Jiich ’ reflections, In- actions ot “ Scandalum Magnatum ;” anti 

p*n?r»ii.v'ii« fun. « !"• that in die cafe of a Peer, the lloui'o of Lords may be implied to for u_ breach of Privilege: 
pnliin»-.i ii i» M .•".'■iru That 1 'uclt Libellers may he brought to puuilhment. by inmChnent or information ; that there 
oiliUlifc.piife-c'jt.t. Ihv arp jj Ut f ew iiilianecs of this fort upon Libels on Courts or Judges; that the Common Pleas 
Jt«iii!iTiit tbc- C..1111 of lately refuted to do iv; that Libels of this kind have been profee tiled by Adions and Jndift- 
Kmt'i limtii, t'*.r mi incut ; and that Attneitmeuts ought not to lie extended to Libels of this nature, becaul'e 
A'lm'n'Tr H^'niempi •' 1U V" 0S would be determining in their own caufe ; and that it is more proper for a .1 ury to 
in iiiiUitliiins n til'd determine “ quo animo” ltieli Libels were publilhed. 

upon iiu- t'.mii. mi l “ As to the origin of Attachments, I think they did not take their rife from the Statute of 
u|hiii tint Cliiei J linn-*'- AWihninlier, eh. 2. ; the pall'age out of Gilbert docs not prove it; but lie only lays, “the 
" origin of commitment* for contempt, ' Items’ to lie derived from this Statute;" but read 
»he paragraph through, the end contradicts the ‘ fanning ’ mentioned in the beginning of 
it ; and Ihcws, that ir. was a part of the Law of the Laud to commit for contempt, confirmed 
liy this Statute. And indeed when that Aft of Parliament is read, it is iinpolllble to draw 
the commencement of fueh a proceeding ont of it; it empowers the Sheriff to imprifou 
perlons refilling procel's, but lias no more to do with giving Courts of Juitiee a power to 
vindicate tbeir own dignity, than any other chapter in that Act of Parliament. 

The nower which the Courts in Weihnmltcr Hall have of vindicating their own authority, 
is coeval with their firl'c foundation and infeitutiou ; it is a neccffary incident to every Court 
of J office, whether of Record or not, to fine and imprifon for a contempt to the Court, 
acted in the face of it, 1 Vent. 1. and the iffuing of Attachments by the fupreme Courts of 
Juitiee in "Weliminller Hall, for contempts out of Court, Hands upon the fame immemorial 
ofage as fupports the whole fabric of the Common Law; it is as much the “ Lex Terra;,” 
and within the exception of Alagua Charta, as the iffuing any other legal proecla what- 
ever. 

" 1 have examined very carefully to Ice if I could find out any veftiges or traces of its in- 
troduction, hut can find none ; it is as ancient as any other part of the Common Law ; there 
is uo priority or pofteriority to lie difeovered about it, and therefore cannot he faid to invade 
the Common Law, bur to aft in alliance and friendly c-onjnftioti with every other provifioa 
which tlic wii'dotu of our nneeftors has cliahlilhed fur the general good of lociety. And 
tlu'iiuh I do not mean to compare and contralr Attachments with Trials by Jury, yet truth 
compels me to lay, that the inode of proceeding hv Attachment Hands upon the very fame 
foundation and baits as Trials liy J ury do, immemorial ufage and practice; it is a conilitu- 
1 tonal remedy in particular cafes; and the Judges in thole calcs me as much hound to give 
an activity to this part of the Law, as to any other part of it. Indeed it is admitted, that 
Attachments are very properly granted lorrcfiftance of procel's, or a contumelious treatment 
of it, or any violence or alml'e of the Miuifccrs or others employed to execute it. But it is 
laid that the Courts of Juitiee in tltol'e cafes is obliructed, and the obftruftion mull be inftantly 
removed; that there is no fuch ttecc-llity in the eal'c of Libels upon Courts or Judges, which 
may wait fur the ordinary method of prolecution, without any inconvenience wnatl'ocvcr. 
But where the nature of the offence of libelling Judges for wTi at. they do in their judicial 
capacities, cither in Court or out of Court, comes to be conliden d, it does, in my opinion, 
become more proper for an Attachment than anv other cafe whntfocver. 

" By our Conllitution, the King is the fountain of every fpecies of Jnftice which is ad- 
miniliered in tills Kingdom, 12 Co. 25. The King is “ dc jure” to diftrihute juliice to all 
his Subjcfts ; and becaul'e he cannot do it himl'elt to all perlons, he delegates his power to 
his Judges, who have the culrodv and guard of the King's oath, and fit in the l'eat of the 
King " concerning his jufrice.” 

“ The arraignment of the jnftice of the Judges is arraigning the King’s jnftice ; it is an 
impeachment of his wiiUom and goodnel's in the choice of his Judges, and excites in the 
mind of the people a general diffutisfaclion with all judicial determinations, and itidifpol'cs 
their minds to obey loom ; and whenever mens allegiance to the Laws is i'o fundamentally 
lhaken, it is theinoft filial and the molt daugeous.obltruftion of jnftice, and, in my opinion, 
calls out fora more rapid and immediate red refs than any other obltruftion wliatloever; not 
for the fake of the Judges, as private individuals, but becaul'e they arc the channels by which 
the King’s juliice is conveyed to the people. To be impartial, aid to be unlvcri'ally thought 

fo, 
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fo, ;irc both abfulutely nmdlury for the giving juli'ioi* that free, open and uninterrupted 
current, .which it has far iimuy ages found ail over this Kingdom, und .which lb eminently 
diliingnilhes and exalts it above all Nations upon the earth. 

“ In the moral eliimarion of the offence, and in every public eonfequenee artfutg front it, 
(what an infinite difpropurtiou is there between I peaking contumelious words of the rules of 
itheCourt, for which Attachments are granted eonlcuutly, and coaLy and deliberately printing 
she, molt virulent and malignant I'canclal which fancy could fnggelt upon the Judges tbem- 
fclvcs. I.t Items to he material to lix the ideas of the words “ Authority" and ** Contempt 
Xl of the Court," to I'peafc with prccifiou -upon the queition. 

li The Trial by Jury is one. part of that tylrem, the punilbing Contempts of the Court by 
Attachment is another: we malt not confound the modes of proceeding, and try Contempts 
bv Juries, and murtlicrs by Attachment; wc mult give that energy to each which the Con- 
.iiitutiou proicribes. la many coles, we may not lee the correlpondence aud dependaace 
.which oue part of tlte fvlietn has and bettrs to another; hut we mull pay that deference to 
jhe wililom of many ages as to prefume it. And 1 am lure it wants no great intuition to fee, 
.taut Trials by Juries w ill be buried in the fame grave with the Authority of the Courts who 
are to prdide over them. 



Trinity Term, 8 Cco. III. 

Writs of Attachment were granted aguinit Staples . Slearc , John Williams, and John 
P ridden , for Contempt, in publnhiugthe N orth Briton Extraordinary, No. 4 , containing a 
Letter uddrelled to Lord Muusiieid, Lord Chief J ullice, containing grols re fictitious on his 
Lordihip. 

They were all examined upon interrogatories, and reported in Contempt. 

And in Alichus. Term, 9 (Jeo. 111. bteare was Ibnteuced to be imprifoued tliree calendar 
.months. 
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